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G.R Case No-3597 of 2016 

(State of Assam Vs Must. Ajimon Nessa & Ors) 

 
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR: TEZPUR 

G. R. Case No. 3597 of 2016 

Under section-447/323/427/34 of I.P.C 

 

Present:-Sri N. J. Hague, AJS,  
          Chief Judicial Magistrate,  
                    Sonitpur, Tezpur 
 

    State of Assam   
     –Vs–  

1. Must. Ambiya Khatoon 
2. Must. Ajimon Nessa 
3. Md. Narjul Islam 
 
All are R/O:- Kotaludub, 
P/S:- Dhekiajuli  
Dist:- Sonitpur, Assam  

…....Accused Persons  
 

Advocate appeared: 
 

Mrs. Niva Devi, Addl. P.P……………………………………… For the State 

Mr. Dipu Bhuyan, Ld. Advocate……………….For the accused persons 

 
Evidence recorded on   : - 13.09.2019 & 06.01.2020            
Date of Statement of defence  : - 15.12.2020 

Argument heard on   : - 02.01.2021 

Judgment delivered on  : - 07.01.2021  

 

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that the informant named Must. 

Sulema Khatoon lodged an ejahar before the O/C, of Dhekiajuli P.S on 

23.10.2016, alleging inter alia that on 04.10.2016 at about 6 PM, in absence of 

her husband the FIR named accused persons armed with dao, lathi entered into 

her courtyard and without any reason physically assaulted her with lathi and 

due to that she sustained injuries. It is also alleged by the informant that all the 

accused persons also caused damages by breaking their bamboo fence. It is 

further stated that accused named Ambiya Khatoon also dragged her by 

holding her hairs. 
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 “INVESTIGATION” 

2. On receipt of the Ejahar, Dhekiajuli P.S Case No. 777 of 2016 u/s-

447/325/427/506/34 of I.P.C was registered and investigation into. On 

completion of the investigation, the I.O. of this case submitted charge sheet 

u/s-447/323/427/34 of I.P.C against the accused persons, namely, Must. 

Ambiya Khatoon, Must. Ajimon Nessa and Md. Narjul Islam.  

CHARGE & TRIAL 

3. In pursuant to the court’s process, the accused persons appeared before the 

court and they were allowed to go on bail. Copies u/s-207 of Cr.P.C was 

furnished to the above-named accused persons. After hearing both side, 

particulars of offences u/s-447/323/427/34 of I.P.C was read over and 

explained to the accused persons by my Ld. Predecessor in office, to which they 

pleaded not guilty and claimed to be tried.  

STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused persons examined as 

many as 04 (Four) numbers of witnesses including the informant –cum- victim 

of this case. Considering the testimonies of witnesses, prosecution side declined 

to adduce further evidence before this court. Hence, the evidence of 

prosecution side is closed. Accused persons are examined u/s-313 of Cr.P.C and 

their pleas of denial were recorded in separate sheet and the same kept with 

the case record. Accused declined to adduce evidence on their defence.  

ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the 

backdrop of evidences presented before this court by prosecution side. 

6. The points for determination in this case:- 

(i.) Whether on 04.10.2016 at about 6 PM, at a place called Kotalu 

Pathar under Dhekiajuli P.S all accused persons in furtherance 

of their common intention illegally entered into the house of the 

informant with intend to commit an offence and thereby 

committed an offence punishable u/s 447/34 of IPC?  

(ii.) Whether on the same date, time and place the accused persons 

in furtherance of their common intention voluntarily caused 
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simple hurt by way of beating the victim, named, Must. Sulema 

Khatoon and thereby committed an offence punishable u/s 

323/34 of IPC?  

(iii.) Whether on the same date, time and place all the accused 

persons in furtherance of their common intentions committed 

mischief by causing wrongful loss and damaged to the bamboo 

fence in the house of the informant’s house amounting to Rs. 

50/- or more and thereby committed an offence punishable u/s 

427/34 of IPC?  

 
        EVIDENCES OF PROSECUTION SIDE 

7. In this case prosecution side to prove the contentions of the Ejahar examined 

four numbers of witnesses including informant –cum-victim. Let us reproduce 

the evidences of prosecution side for the sake of proper appreciation. 

8. PW-1, Md. Samsul Haque deposed that he knows the informant as well as the 

accused persons of this case. He further deposed that in the year 2016 at about 

6 PM, while he was returning home from Centre, he heard hue and cry in the 

house of the informant and when he went there, he saw the accused persons 

had assaulted her, while the informant was alone in her house. He further 

deposed that in the mean time, Anowar and Azibur reached the place of 

occurrence and separated them from each other. 

9. PW-1 in his cross examination testified that both the parties lodged the case 

against each others in connection with the same incident. He denied the fact 

that he had not seen the alleged incident of assault. He further deposed that he 

could not say as to why the incident took place. 

10. PW-2, Must. Sulema Khatoon being the informant–cum-victim of this case 

deposed that she knows all the three accused persons of this case. She further 

deposed that in the year 2016 at about 6 PM, while she was alone in her house, 

the accused persons, namely, Najrul Islam, Ambia and Ajimon entered into her 

house and physically assaulted her by holding her hairs. She also deposed that 

on hearing commotions, Samsul, Anowara and Azufa went to her house and on 
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seeing those all the accused persons caused damages by breaking her bamboo 

fence. Later, she lodged the FIR after few days of the alleged incident.    

11. PW-2 in her cross examination testified that she lodged the ejahar after 20 days 

of the alleged incident. She also deposed that the accused persons alleged 

them that they sold the sister of Najrul named Rabia at Delhi. She denied the 

suggestion that the accused persons had not physically assaulted her and the 

accused only asked her about the sister of Najrul named Rabia. She also denied 

the fact that she had not stated before the police that Samsul, Anowara and 

Azufa did not come on the date of alleged incident. She deposed that the 

ejahar was written by some other person. She further deposed that she could 

not say what was written in her ejahar. She also deposed that the accused 

persons have also lodged a case against them in connection with the same 

incident.      

12. PW-3, Must. Anowara Begum deposed that she knows the informant as well as 

the accused persons of this case. She further deposed that in the year 2016 at 

about 6 PM, on hearing commotions in the house of informant, she went there 

and saw the accused had assaulted her by holding her hairs. Thereafter, on 

seeing her all the accused persons left the place of occurrence by breaking the 

fence of her house. 

13. PW-3 in her cross examination testified that her house is situated just adjacent 

to the house of the accused persons. She deposed that she did not know 

whether police seized the broken piece of fence or not. She further deposed 

that accused had not sold Rabia at Delhi. She also deposed that the informant 

sustained injuries on her head but the blood was not oozing from her head. She 

deposed that the accused persons have also lodged a case against the 

informant. She denied the fact that the accused persons had not assaulted the 

informant.   

14. PW-4, Must. Azufa Begum deposed before this court that she knows the 

informant as well as the accused persons of this case. She deposed that the 

incident took place in the year 2016 at about 6 PM and on the day of alleged 

incident, the accused persons had physically assaulted the informant. She 

further deposed that on hearing hue and cry, she went to the place of 
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occurrence and saw the accused had assaulted the informant and on seeing 

them, the accused fled away from the place of occurrence by breaking the 

fence.  

15. PW-4 in her cross examination testified that she did not know why the incident 

took place between the parties. She deposed that she did not know whether 

the sister of accused Rabia was sold by the informant at Delhi or not. She 

denied the suggestion that she had stated that she had seen the alleged 

incident of assault without looking the same. She denied the fact that the 

accused persons had not broken the fence of the house of the informant.      

        DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

16. In this case, the prime accusations levelled against all three accused persons by 

the informant named Must. Sulema Khatoon that on 04.10.2016 at about 6 PM, 

in absence of her husband, the accused persons armed with dao, lathi entered 

into her courtyard and without any reason physically assaulted her with lathi for 

which she sustained injuries. She also claimed that the accused persons caused 

damages by breaking their bamboo fence and accused Must. Ambiya Begum 

dragged her by holding her hair. Accordingly, particulars of offences punishable 

under section-447/323/427/34 of IPC were explained to the accused persons, 

to which they pleaded not guilty and claimed to be tried. The condemnations 

upon which the criminal law sets in motion against the three accused persons 

of this case needs to be demonstrate by the prosecution beyond any 

reasonable doubt to prove the guilty of the accused persons.  

17. In this case the prosecution side able to examine four numbers of witnesses to 

substantiate the accusations against the accused persons and on meticulous 

perusal of the evidences on record, this court finds that PW-1 is one Md. 

Samsul Hoque, who testified that in the year 2016 at about 6 PM, when he was 

returning home from the centre, he saw the accused persons assaulted the 

informant. He also deposed in his cross-examination that over the same 

incident, both the parties lodged cases against each other and he does not 

know why the incident occurred. PW-1 had not deposed specifically as to which 

of the accused has inflicted physical assault upon the body of the informant. 
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18. Now, coming to the evidence presented by the victim, who is appears to be the 

star witness to the prosecution case, this court finds that she had deposed that 

in the year 2016 one day at about 6 PM, while she was alone the accused 

persons entered her house and physically assaulted her by holding her hair. On 

hearing commotions, Samsul, Anowara and Azufa went to her house. She also 

testified that the accused persons caused damages by breaking her bamboo 

fence. She in her cross-examination testified that the accused persons alleged 

against them that they sold the sister of accused Najrul named Rabia Khatoon 

at Delhi. It also disclosed from her cross-examination that there was a cross 

case lodged by them against each other. The evidence presented by PW-2 

appears that she had corroborated the fact of her physical assault by the 

accused persons on the date of alleged incident.  

19. PW-3 testified that on hearing commotions she went to the house of the 

informant and saw that the accused persons had assaulted the informant by 

holding her hair. PW-3 in her cross-examination testified that the informant 

sustained injury on her head. PW-4 also deposed the same fact stating that the 

accused persons had physically assaulted the informant and on hearing hue 

and cry she went to the place of occurrence and saw the physical assault. 

Hence, from the evidences on record, it is seen that the witnesses’ right from 

PW-1 to PW-4 have supported one fact that on the date of alleged incident, the 

accused persons physically assaulted the informant at her house.  

20. Now, the questions that discloses before the court is that all four witnesses 

have not categorically stated the involvement of the accused persons in 

inflicting physical assault upon the body of the informant by naming or citing 

the specific name of the accused persons. Undeniably, it is a case where 

particulars of substantive offences under section-447/323/427 of IPC were 

explained read with section-34 of IPC. Section-34 of IPC says about the 

common intention. The common intention does not create any substantive 

offence, rather it says committing an offence by more than one accused in 

furtherance of their common intention and to establish the common intention 

there should be a pre-determination of mind or pre-plan between the accused 

persons and the prosecution has to adduce the evidences of truthful in nature 
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to establish that there was a pre-arrangements of minds of accused or pre-

planning on the part of the accused persons for inflicting physical assault upon 

the victim named Must. Sulema Khatoon. One of the celebrated judgments on 

this of Hon’ble Apex Court styled as Virender Vs. State of Haryana(2020)2 

SCC 700, sets the law as “ the court has to consider to decide whether there 

was common intention or not the action in concert and prior meeting of minds. 

The totality of the circumstances must be taken into consideration in holding 

the guilty of accused persons”.   

21. In this case, the prosecution side failed to adduce any sort of evidence upon 

which this court may presumed that the accused persons have committed the 

alleged offence in furtherance of their common intention after having a pre-

plan before the alleged incident. Why this question is relevant because of the 

fact that neither the victim nor any other witnesses have specifically cited the 

name of the accused persons who actually inflicted the physical assault upon 

the body of the victim. The witnesses have simply deposed that the accused 

persons physically assaulted the victim. In a case of common intention active 

participation of accused necessary and proof of such active participation of 

accused is the law of procedure to held an accused guilty of common intention 

along with other accused. Merely, uttering the fact that all the accused persons 

assaulted not appears to be sufficient to prove the fact of active participation of 

accused. Further, what was the intention behind such physical assault that was 

also not clarified by the prosecution side? 

22. It is settled law of land that there should not be an offence which was done 

without evil mind and at the juncture the court wants to refer a very famous 

Latin Maxim i.e. “Actus Non Facit Reum Nisi Mens Sit Rea” meaning 

thereby an act committed without guilty intention cannot be termed as an 

offence or crime which is punishable under the Indian Penal Code until and 

unless some of the offences of the Code the “Doctrine of Means Rea” excluded 

like the offences punishable under Motor Vehicle Act, NDPS Act, Food 

Adulteration Act etc. The offences which are punishable under the Indian Penal 

Code excluding some of the offences where strict liability incorporated with, the 

act of the accused has to be followed by a guilty intention or mens rea. In this 
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case, the informant in her ejahar itself stated that the accused persons inflicted 

physical assault upon her body without any reason and in the evidence, the 

witnesses also not clarified as to for what reason the aforesaid incident had 

occurred.  

23. Now, coming to the another important aspect of this case, this court finds that 

there are some cross cases lodged between the same parties and the instant 

case is out of the result of one of the cross case and on perusal of the ejahar, it 

is seen that the occurrence allegedly took place on 04.10.2016 at about 6 PM. 

Ejahar of this case was lodged on 23.10.2016, which shows that the ejahar was 

lodged after 19 days of the alleged incident. The delay of lodging the ejahar 

has not been explained in this case. There is no endeavour seen from the part 

of the prosecution to explain such inordinate delay during the time of adducing 

the evidence before the court. The delay of lodging ejahar is not makes the 

entire prosecution case fatal where such delay properly explained by the 

prosecution during the trial before the court. Whatever may be length of delay 

if it is explained in that circumstance the court cannot raise any question over 

the prosecution case due to the fact of delay in lodging the ejahar? In this case 

although it appears to be a case of cross, the court may at least expect from 

the victim side to initiate the ejahar immediately after the incident is happened. 

There is no explanation given in the ejahar as well as the evidence of the 

prosecution side. The inordinate and unexplained delay in this case makes the 

prosecution story weaker and afterthought. 

24. In this case, now coming to the inflicting physical assault, the victim has 

claimed that she was physically assaulted and another witness i.e. PW-3 

deposed that she saw injury on the head of the victim. The medical officer who 

examined the victim had not been examined by the prosecution but in the same 

time, the medical report found enclosed with the case record which is also a 

part of the record. On perusal of the medical report no physical visible injury 

found from the body of the victim. The victim–cum-informant also claimed that 

the accused persons caused mischief of her bamboo fencing but the I/O during 

the investigation failed to collect any short of broken bamboo fencing from the 

house of the informant. So, it is very difficult to ascertain that there was any 
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damage caused by the accused persons on the house of the victim upon which 

the accused persons may hold guilty of offence punishable under section-427 of 

IPC.  

25. In the light of all the aforesaid discussion, this court is of considered opinion 

that although the witnesses have deposed that the accused persons physically 

assaulted the victim on the date of alleged incident but as the prosecution 

failed to prove any guilty intention on the part of the accused or as the 

prosecution failed to give proper explanation of 19 days delay in lodging the 

ejahar, this court finds that the story of the prosecution cannot be relied upon 

and further there may be two kinds of views which the court may enclose for 

drawing  inference of existence or non-existence of the alleged incident. Where 

in a case two shorts of views regarding involvement of accused with the alleged 

incident is possible and one view which may inflict the accused and another 

which may favours the accused, in that circumstances the view favours the 

accused has to be adopted and that is the settled propositions of law. 

26. In the result, it will be safe to opine that the prosecution side failed to prove 

the guilt of the accused persons beyond any reasonable doubt and the accused 

persons are entitled to get the benefit of doubt. As such, the accused persons 

are acquitted from the charge’s u/s-447/323/427/34 of IPC and sets at liberty. 

Surety is extended for six months in view of section 437A of Cr PC. 

27. Judgment is pronounced in the open court, which is given under my hand and 

seal of this court on 07th day of January, 2021.  

 

 
         (Sri N. J. Hague) 

Chief Judicial Magistrate, 
                                Sonitpur: Tezpur 
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ANNEXURE 

1. Witnesses for Prosecution:- 

PW-1:- Md. Samsul Haque,  

PW-2:- Must. Sulema Khatoon, the Informant  

PW-3:- Must. Anowara Begum 

PW-4:- Must. Azufa Begum 

2. Witnesses for Defence: NIL 

3. Court Witnesses:  NIL 

4. Prosecution Exhibits: : NIL 

5. Defence Exhibits                   : NIL 

6. Material Exhibits                   : NIL  

 

 

Chief Judicial Magistrate  
                          Sonitpur, Tezpur 


